SENIOR LEADER’S PRIMER

UNAUTHORIZED COMMITMENTS AND CONTACT WITH VENDORS

· CONTRACT - A MUTUALLY BINDING LEGAL RELATIONSHIP OBLIGATING THE SELLER TO FURNISH SUPPLIES OR SERVICES AND THE BUYER TO PAY FOR THEM.  IT INCLUDES ALL TYPES OF COMMITMENTS THAT OBLIGATE GOVERNMENT TO AN EXPENDITURE OF APPROPRIATED FUNDS.

· SOURCE:  FEDERAL ACQUISITION REGULATION

ONLY CONTRACTING OFFICERS HAVE THE AUTHORITY TO ENTER INTO CONTRACTS ON BEHALF OF THE UNITED STATES GOVERNMENT.

UNAUTHORIZED COMMITMENT 

· AGREEMENT THAT IS NOT BINDING, SOLELY BECAUSE THE GOVERNMENT REPRESENTATIVE WHO MADE IT LACKED AUTHORITY TO ENTER THAT AGREEMENT ON BEHALF OF THE GOVERNMENT.  (SOURCE:  FEDERAL ACQUISITION REGULATION 1.602-3)

ANTI-DEFICIENCY ACT 

· THE ANTI-DEFICIENCY ACT PROHIBITS ANY OFFICER OR EMPLOYEE OF THE U. S. FROM MAKING OR AUTHORIZING COMMITMENTS, OBLIGATIONS, OR DISBURSEMENTS FROM ANY APPROPRIATION OR FUND IN EXCESS OF THE AMOUNT AVAILABLE, EXCEPT AS AUTHORIZED BY LAW.  AN ANTI-DEFICIENCY ACT VIOLATION OCCURS WHEN FUNDS ARE OVER-OBLIGATED, OVER-DISBURSED, OR OBLIGATED IN ADVANCE OF APPROPRIATIONS.

CAUTION 

AN UNAUTHORIZED COMMITMENT CAN HAPPEN EVEN WHEN A CONTRACT HAS BEEN AWARDED TO A CONTRACTOR IF HE IS REQUIRED OR PERMITTED TO PERFORM SERVICES OR TO PROVIDE EQUIPMENT THAT IS NOT INCLUDED IN THE CONTRACT AND/OR NOT COVERED BY THE AMOUNT OF FUNDING OBLIGATED ON THE CONTRACT. 

UNAUTHORIZED COMMITMENT SCENARIOS

THE FOLLOWING ARE EXAMPLES OF ACTIONS BY REQUIRING ACTIVITY PERSONNEL THAT HAVE RESULTED IN UNAUTHORIZED COMMITMENTS:   

· CONTACTED VENDOR AND REQUESTED DELIVERY OF SUPPLIES OR PERFORMANCE OF SERVICES. 

· UNAUTHORIZED COMMITMENT SCENARIOS-CONTINUED
· CONTACTED VENDOR AND REQUESTED DELIVERY OF SUPPLIES, ADVISED VENDOR THAT ACTIVITY PURCHASE CARDHOLDER WOULD “CALL WITH VISA CARD NUMBER” (TWO ISSUES - ONLY CARDHOLDER CAN COMMIT, AMOUNT EXCEEDED CARDHOLDER'S SINGLE PURCHASE LIMIT).

· ASSUMED ANOTHER OFFICE SUBMITTED PURCHASE REQUEST FOR RENEWAL AND CONTINUED TO USE EQUIPMENT OR SERVICE.

· CONTRACT CALLED FOR MODIFICATION OF FIVE VEHICLES; ACTIVITY TOOK A SIXTH VEHICLE TO CONTRACTOR TO BE MODIFIED.

· EXCEEDED NUMBER OF HOURS SCHEDULED IN CONTRACT FOR SERVICES.

· THOUGHT HE OR SHE WAS JUST “RESERVING” REQUEST TO PURCHASE AT SALE PRICE (SENT LETTER INCLUDING “SHIP TO” ADDRESS).

· UPGRADED FROM RENTAL OF VAN COVERED ON PURCHASE ORDER TO RENTAL OF TRUCK AT TIME OF PICK-UP OF VEHICLE.

·  FAILED TO SUBMIT PURCHASE REQUEST FOR RENEWAL OF RENTAL SERVICE AND CONTINUED TO USE EQUIPMENT.

RATIFICATION 

 ACT OF APPROVING AN UNAUTHORIZED COMMITMENT BY AN OFFICIAL WHO HAS THE AUTHORITY TO DO SO.

· TRADOC APPROVING OFFICIALS:

· DIRECTOR OF CONTRACTING - $10,000 OR LESS

· TRADOC PRINCIPAL ASSISTANT RESPONSIBLE FOR CONTRACTING (PARC) -$100,000 OR LESS

· TRADOC COMMANDER AS HEAD OF CONTRACTING ACTIVITY (HCA) - OVER $100,000

RATIFICATION PROCESS - A LOT OF EXTRA WORK INVOLVING RESPONSIBLE ACTIVITY, RESOURCE MANAGER, DOC, SJA, GARRISON COMMANDER AND POSSIBLY MACOM STAFF AND CDR.

MINIMUM CRITERIA FOR RATIFICATION ELIGIBILITY

· ITEMS OR SERVICES PROVIDED TO AND ACCEPTED BY GOVERNMENT OR GOVERNMENT HAS OBTAINED/WILL OBTAIN BENEFIT.

· CONTRACTING OFFICER HAS AUTHORITY TO ENTER INTO CONTRACTUAL COMMITMENT (E.G., REQUESTER HAS OBTAINED ADMINISTRATIVE APPROVALS, LEGAL PURPOSE, PROPER USE OF Appropriated Funds).

· FAIR AND REASONABLE PRICES.

· CONTRACTING OFFICER RECOMMENDS APPROVAL AND LEGAL CONCURS.

· FUNDS ARE AVAILABLE AND WERE AVAILABLE AT TIME OF UNAUTHORIZED COMMITMENT

RATIFICATION PROCESS

· WRITTEN STATEMENTS FROM RESPONSIBLE PARTY (PARTIES) IN ACTIVITY.

· COMMANDER/DIRECTOR/SUPERVISOR DETERMINES WHETHER TO REQUIRE RESPONSIBLE PARTY TO RESOLVE MATTER WITH VENDOR AS PERSONAL MATTER OR TO REQUEST RATIFICATION BY CONTRACTING OFFICER.  CHAIN OF COMMAND DECIDES WHETHER TO TAKE DISCIPLINARY ACTION AGAINST RESPONSIBLE PARTY.  COMMANDER/DIRECTOR SIGNS JUSTIFICATION FOR REQUEST FOR RATIFICATION, DETAILING CORRECTIVE MEASURES TAKEN TO PRECLUDE FUTURE OCCURRENCE.   RMO PREPARES STATEMENT THAT FUNDS WERE AVAILABLE AT TIME OF UNAUTHORIZED COMMITMENT AND PROVIDES FUNDS CERTIFICATION.  COMMANDER'S MEMO, SUBORDINATE STATEMENTS, PURCHASE REQUEST, INVOICE, AND RECEIVING REPORT FORWARDED TO GARRISON COMMANDER.

· GARRISON COMMANDER EITHER ENDORSES TO CONTRACTING OFFICE OR NON-CONCURS AND RETURNS TO REQUESTING ACTIVITY.

· CONTRACTING OFFICER PREPARES WRITTEN FINDINGS AND RECOMMENDATION AND OBTAINS LEGAL REVIEW.

· REVIEW BY APPROVING OFFICIAL.

· CONTRACT ISSUED, IF RATIFICATION APPROVED.

· VENDOR PAID (MAY BE 6-18 MONTHS AFTER PERFORMANCE).

WHAT MAY HAPPEN IF UNAUTHORIZED COMMITMENT IS NOT RATIFIED

· RETURN OF ITEMS ACCEPTED BY VENDOR (UNLIKELY).

· RESPONSIBLE INDIVIDUAL VOLUNTARILY PAYS VENDOR.

· RESPONSIBLE INDIVIDUAL DIRECTED TO RESOLVE PAYMENT WITH VENDOR.

· VENDOR SUES RESPONSIBLE INDIVIDUAL FOR PAYMENT.

· VENDOR CONTACTS COMMANDERS AND CONGRESSIONAL REPRESENTATIVES ON NON-PAYMENT.

· VENDOR REQUEST FOR PAYMENT FORWARDED TO GAO AS A DOUBTFUL CLAIM.

· VENDOR TAKES LOSS AS “LESSON LEARNED” AND FOREGOES PAYMENT (UNLIKELY).

· .

· VENDOR REFUSES TO DO FURTHER BUSINESS WITH GOVERNMENT.

GUIDELINES FOR REQUIRING ACTIVITY CONTACT WITH VENDORS

· OK TO CONTACT VENDORS AND ASK FOR PRODUCT LITERATURE AND COMMERCIAL PRICES OFFERED TO GENERAL PUBLIC.

· OK TO ASK QUESTIONS ABOUT CHARACTERISTICS AND FUNCTIONS OF EQUIPMENT.

· OK TO ASK FOR INFORMATION ON VENDOR CAPABILITIES TO PERFORM SERVICES AND TIME FRAMES FOR PERFORMANCE.

· DO NOT ASK FOR PROPOSALS OR QUOTATIONS. ALWAYS ADVISE VENDOR THAT WRITTEN OR ORAL DISCUSSION WITH YOU IS FOR INFORMATIONAL OR PLANNING PURPOSES ONLY AND THAT YOU ARE NOT AUTHORIZED TO COMMIT THE ARMY TO CONTRACT WITH THE VENDOR.

· DO NOT DISCUSS DETAILS OF YOUR SPECIFIC NEED AND FUNDING LEVELS.

· DO NOT COMMIT TO DATES FOR PERFORMANCE.

GUIDELINES -CONTINUED

· DO NOT ASK FOR OR ACCEPT A “FREE TRIAL” OFFER WITHOUT CONSULTING WITH SJA FIRST.  EVEN IF THE OFFER IS MADE TO THE GENERAL PUBLIC, THERE MAY BE A CONTINGENT LIABILITY (E.G., RETURN OF ITEM, NOTIFICATION OF DISCONTINUANCE, RESPONSIBILITY FOR DAMAGE, ETC.) THAT COULD CREATE AN UNAUTHORIZED COMMITMENT. 

· CONTACT DOC FOR VENDOR DEMONSTRATION AGREEMENT IF VENDOR SUGGESTS “TRIAL OFFER”, AND “HANDS ON” USE IS BENEFICIAL OR NECESSARY FOR DEFINITIZATION OF YOUR REQUIREMENT.

· REMEMBER THAT “BEST VALUE” IS DETERMINED AFTER PROPOSALS ARE SUBMITTED BY OFFERORS IN RESPONSE TO DOC SOLICITATION.

· ONLY YOUR PURCHASE CARDHOLDERS AUTHORIZE VENDORS TO PERFORM AND DO SO WITHIN THEIR SINGLE PURCHASE LIMITATION AND WITHIN FUNDS PROVIDED BY RMO.

· YOUR PURCHASE CARDHOLDERS DO NOT SPLIT SINGLE REQUIREMENT INTO MULTIPLE TRANSACTIONS EACH UNDER SINGLE PURCHASE LIMIT.

· PURCHASE CARDHOLDERS MAKE SURE VENDOR ACCEPTS VISA CARD BEFORE AUTHORIZING VENDOR TO PERFORM.

CALL DOC FOR ASSISTANCE ON SPECIFIC ISSUES!

· DOC POCs:

· ANITA PRINCE               791-1836

· BRITTON GOODWIN     791-1820

· BILLY ROGERS              791-1817

· PATSY WALLACE         791-1800

