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SUBJECT:  Contact with DoD Contractors
1.  Purpose:  To provide guidance on discussions with contractor representatives. 

2.  Facts: 


a.  General Policy - Preserve competitiveness; maintain a level playing field.  Be sensitive to whether a meeting, action, or release of information would give a competitive advantage to a contractor.  All similarly situated contractors should receive equal treatment.  When you meet with a contractor, assume that you are speaking to the entire DoD contractor community. 

PRACTICE TIP:  If there has been a significant exchange of information in a meeting with a contractor, you may wish to distribute publicly available information to the community of interested DoD contractors.


b.  Setting an Agenda.  After agreeing to meet with a contractor, the contractor should identify the name of the firm, the topic for discussion, and any current contracts, competitions, or active proposals that the company has pending with the Army.


c.  Primary Purpose of Meetings is to Receive Information.  While it is all right to ask informational and clarifying questions during a briefing, you should avoid asking contractors to send follow-up information.  The meeting should not be the basis for further action, and should not unintentionally solicit formal proposals.   

d.  Unauthorized commitments.  Only a warranted contracting officer can bind the government.  Do not make unauthorized commitments, promises purporting to bind the government, or representations that would compromise the Government's position.  For the same reason, do not offer assistance or advice.  Contractors may interpret suggestions as requests to take action, resulting in a claim against the Army. 


e.  Impartiality.  Do not give preferential treatment to any private party.  Accordingly, do not give VIP visitor treatment to contractor representatives who visit in that capacity or who intend to discuss contractor business; i.e., no government vehicle rides from the airport, no all-day escort, no officially-hosted free dining.


f.  "Inside" Information.  Do not release “inside” information that is not otherwise available to the public (or to a relevant community of DoD contractors).  This includes:



(1)  Information not available to the public under the Freedom of Information Act;  

(2)  Information protected under the Privacy Act, Trade Secrets, and classified material;  

(3)  Selective release of advance procurement information, Army requirements, or premature release of contract award decisions; and,

         

(4)  Acquisition information, such as, unopened bids, proposed costs, the Army's estimate of costs, source selection plans, price evaluations, competitive range determinations, ranking of bids, proprietary information (such as labor rates), reports of Source Selection Evaluation Boards, and other information marked:  “SOURCE SELECTION INFORMATION.”

PRACTICE TIP:  Avoid private discussions about the contractor’s business and its relationship with the Army.  Your staff members should sit in on discussions.  

g.  Gifts.  Small gifts are occasionally offered in meetings with contractors.   Food and refreshments that are not a meal (e.g., coffee and donuts) may be accepted.  You may also accept presentation items, such as commemorative coins, or items worth less than $20.  Consult your legal advisor when something other than a nominal gift is offered.  Gifts which may not be retained personally will usually become Army property.   


h.  Restricted Contacts with Former DoD Officials and Retired Military Officers.



(1)  Former senior DoD civilian employees (SES level V and above) and retired general officers are prohibited from attempting to influence official actions in their former department or agency for one year after their departure. (This is the one-year "cooling off" restriction.)  18 USC 207(c)  



(2)  Former officers and employees are forever prohibited from representing someone in a particular matter that involved non-Federal parties, and in which they were personally and substantially involved while working for the Government.  18 USC 207(a)(1)


(3)  Federal officials who had authority to award contracts, make payments, set overhead rates, and settle claims of more than $10 million are prohibited for a period of one year after the official action, from working for the contractor who received the payment.  41 USC 423

PRACTICE TIP:  Decline meetings with competing contractors once a solicitation has been released, and avoid discussing or responding to questions on matters that are being litigated.  In these situations, there is a danger of inadvertently making improper disclosures.

3.  Conclusion:  Within the limits of these restrictions, you may discuss matters of mutual interest with DoD contractors.  They may present capability briefings and discuss technological developments.  Do not hesitate to request the assistance of the Office of The Judge Advocate General or Army General Counsel.  
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