         SEPARATION AGREEMENT - INFORMATION


1.	Q.  What is a Separation Agreement?


A.  A contract between spouses in which they agree to resolve such matters as property division, debts, custody, and support. 


2.	Q.  Who prepares a Separation Agreement?


A.  A private attorney or a legal assistance officer should prepare the Agreement.


3.	Q.  Can we divide our property in a Separation Agreement?


A.  A couple can agree upon division of property, which will be binding. The property to be divided consists of real property (land and the buildings on it), tangible personal property (cars, jewelry, furniture) and intangible property (bank accounts, stocks and bonds, vested pensions, life insurance).


4.	Q.  Do I have to have a Separation Agreement?


A.  No law requires you to have it, but it is wise if there are debts, children, support claims, or  property involved and the parties want to settle these matters in writing.


5.	Q.  Does my spouse have to sign a Separation Agreement?


A.  Both parties sign voluntarily. You cannot compel your spouse to sign an Agreement or to Agree to the terms you wish to impose on him or her.


6.	Q.  Does a Separation Agreement help me to get a divorce?


A.  This is not “proof” that you have been living separate and apart from your spouse and it makes divorce in Georgia neither easier nor more difficult to obtain. Other states, have different provisions in their laws which might make divorce faster or easier if there is a Separation Agreement.





7.      Q.  Can we settle in our Separation Agreement who would claim the tax exemption for our children?


A.  Yes, under the provisions of the 1984 Tax Reform Act, the parties can agree as to who can claim the children as exemptions for income tax purposes.


8.	Q.  Can I get my spouse for contempt of court if he or she breaks the promises in the Separation Agreement?


A.  No, it is not contempt of court to violate an Agreement unless the Agreement has been made a part of a court order. Contempt of court is the failure to obey a court order without  legal  justification. You may, however, sue your spouse for breach of contract if he or she violates the Agreement.





9. 	Q.  Will a Separation Agreement free me from paying debts for which I have signed along with  my  spouse?





A.  No, an Agreement is only a contract between spouses. It cannot bind third parties (banks or finance companies) which have not signed the Agreement. If however, your spouse promises to pay a bill and breaks that promise, causing your having to pay, you can then sue your spouse for breach of contract for the amount of money you had to pay.
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10.	Q. Will a Separation Agreement stop my spouse from harassing me?


A.  While Agreements usually have a nonharrassment clause, you should understand that no piece of paper, agreement, nor court order, is going to stop a person from doing what they want to do.   If  the problem is one of physical violence, a court order would do better than a Separation Agreement and could be used to punish the wrongdoer if they violated the order. If there is only an Agreement, a lawsuit for breach of contract is one possible remedy.


11.	Q.  Is a court of law bound by what we put in the Separation Agreement about our children?


A.  No, the terms you include for child support, custody, and visitation can always be altered or modified by the court in the best interests of the children. In the absence of proof to the contrary, however, there is a  presumption that the terms concerning your children in the Agreement are fair, reasonable and necessary for the best interests and welfare of the children.


12.	Q.  Can the court modify the terms we include in a Separation Agreement concerning ourselves?


A.  Unlike the terms concerning children, which are always modifiable by the court, the terms that pertain to adults cannot be modified by the court except in very limited circumstances. For example, if the Agreement has been incorporated in a court decree, then the court has the power, in Georgia, to modify the support terms (alimony and/or child support), based on a substantial change of circumstances. If the terms involve property division, the court can only modify it if it is executory in nature (i.e., it has not yet been completed, such as the transfer next year of a car title to a spouse), as opposed to those items which are already executed by the parties (such as the deed to the house that was signed over to a spouse at the same time as the execution of the Agreement). In addition, the court has the power to overturn an Agreement if it was signed due to fraud, coercion, ignorance or lack of mental capacity. In most cases, however, this is difficult to prove.


13.	Q.  Can a single attorney do the Separation Agreement for me and my spouse?


A.  It is always best to have two attorneys involved; knowing both parties have received legal advice for their individual matter.
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 SEPARATION AGREEMENT INPUT FORM


DATA REQUIRED BY THE PRIVACY ACT OF 1974:  Prescribing Directive: AR 608-50.  Authority:  Title 10 USC 3012.  Purpose:  To provide information necessary for preparation of your separation agreement.  Uses:  Used by attorney and Legal personnel to prepare separation agreement.  Information is confidential and is protected by attorney-client privilege.  EFFECT ON INDIVIDUAL NOT PROVIDING INFORMATION: Voluntary. Failure to provide all information makes it impossible prepare a separation agreement.


(PLEASE PRINT)  ALL ANSWERS WILL BE TREATED CONFIDENTIALLY.  


                                                                                                                                                                                                          1.   HUSBAND:  _________________________________________________SSN:  _____________________


2.   WIFE:  ______________________________________________________SSN:  ____________________


3.   WHO IS CLIENT:  (HUSBAND OR WIFE)______________________


4.   DATE OF MARRIAGE?  ____________________________________


5.   PLACE OF MARRIAGE?  ___________________________________


6.   RETIRED PAY OPTION (ELIGIBLE OR WAIVE):_______________                                  


7.   SURVIVOR’S BENEFIT PLAN:_______________________________


8.   DATE YOU AND YOUR SPOUSE SEPARATED:________________


9.   DO YOU AND YOUR SPOUSE HAVE ANY CHILDREN BY THIS MARRIAGE?  (to include adoption and or children outside of marriage who will be included for support )


YES       NO


10. (YOUR ATTORNEY WILL DISCUSS THE DETAILS AND AMOUNT OF CHILD SUPPORT WITH YOU


DURING YOUR INTERVIEW). NAMES AND BIRTH DATES OF CHILDREN:  


____________________________________________________________________________





____________________________________________________________________________





____________________________________________________________________________


(IF YOU HAVE NO CHILDREN BY THIS MARRIAGE, ADOPTION OR OTHERWISE, SKIP TO # 25)


11. WHO WILL HAVE CUSTODY OF THE CHILDREN?


SELF           SPOUSE         JOINT CUSTODY 


12. SHOULD YOU OR YOUR SPOUSE EXPECT SUPPORT OR ALIMONY?       YES        NO


13. IF SO, WHO WILL PAY WHOM?  HUSBAND WILL PAY WIFE          WIFE WILL PAY HUSBAND


14. AMOUNT OF SUPPORT? _________________


15. HOW LONG WILL IT LAST? ______________________________


16. AT WHAT AGE WILL THE CHILDREN BECOME SELF-SUPPORTED ADULTS?_____________ 


17. IF THEY GO TO COLLEGE AT WHAT AGE WILL THEY BECOME     SELF-SUPPORTED?____________


18. IF A CHILD BECOMES HANDICAPPED SHOULD THE CHILD SUPPORT PAYMENTS CONTINUE                                                       AFTER THEY ARE ADULTS?___________________________


19. VISITATION:  LIBERAL?     YES       NO  


20. REGULAR VISIT WILL START:_______________________________________________________


21. TIME REGULAR VISIT WILL END: ___________________________________________________


22. NUMBER OF HOURS NEEDED TO NOTIFY:____________________________________________


23. MAXIMUM LENGTH OF VISIT DURING SCHOOL VACATION:___________________________
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24. TIME HOLIDAY VISITS WILL START:_________________________________________________


25. TIME HOLIDAY VISITS WILL END:___________________________________________________ 


26. DO YOU OR YOUR SPOUSE OWN ANY REAL PROPERTY (HOME, LAND, ETC.)?   YES        NO


(if no real property is owned skip to # 27)


WILL ONE PARTY KEEP IT OR WILL IT BE SOLD? __________________________________


IF SOLD, HOW WILL PROCEEDS BE DIVIDED? _____________________________________


IS THERE A MORTGAGE ON THE PROPERTY?           YES        NO 


IF SO, WHO WILL MAKE THE PAYMENTS?_________________________________________


WHO IS THE MORTGAGE WITH?__________________________________________________


HOW MUCH ARE THE PAYMENTS?________________________________________________





27. HAVE YOU AND YOUR SPOUSE DIVIDED YOUR PERSONAL PROPERTY ALREADY?  YES     NO


28. IF NOT, WHAT TRANSFERS NEED TO  MADE?_________________________________________


______________________________________________________________________________________


______________________________________________________________________________________





IF YOU AND YOUR SPOUSE DIVORCE, (A) WILL EACH PAY THEIR OWN COSTS AND ATTORNEY FEES, (B) SPLIT THE COST EVENLY, OR (C) WILL ONE PARTY PAY FOR


EVERYTHING?	(A)	(B)	(C)


WHAT DEBTS DO YOU AND YOUR SPOUSE OWE? WHO WILL BE RESPONSIBLE FOR THEM?


NAME OF CREDITOR, TOTAL AMOUNT OWED (APPROX.)?


______________________________________________________________________________________________________     





______________________________________________________________________________________________________





______________________________________________________________________________________________________ 
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________________





Continued from previous page.





Footnote continued on next page.











