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DEPARTMENT OF THE ARMY

HEADQUARTERS, U.S. ARMY SIGNAL CENTER AND FORT GORDON

Fort Gordon, Georgia  30905-5000

USASC&FG Regulation                                                                                      15 October 1999

No. 27-1

Legal Services

MILITARY JUSTICE


Summary.  This regulation prescribes policies and procedures governing the administration of military justice in this command.

Applicability.  This regulation applies to all units assigned to Headquarters, United States Army Signal Center and Fort Gordon (USASC&FG) and tenant units located at Fort Gordon, Georgia.

Supplementation.  Supplementation of this regulation by subordinate commanders is prohibited, unless coordinated through the Office of the Staff Judge Advocate (OSJA) and approved by the Commander, USASC&FG.

Administrative note.  The word “his” in this publication is intended to include both the masculine and feminine genders.

Suggested improvements.  The proponent of this regulation is the OSJA.  Users are invited to send comments and suggested improvements on Department of the Army (DA) Form 2028 (Recommended Changes to Publications and Blank Forms) to Commander, USASC&FG, ATTN:  ATZH-JA, Fort Gordon, Georgia 30905-5280 and/or submit DA Form 1045 (Army Ideas for Excellence Program (AIEP) Proposal) to installation AIEP coordinator.
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*This regulation supersedes USASC&FG Regulation 27-1, 28 January 1998. 

1.  Purpose.  This regulation prescribes policies and procedures governing the administration of military justice in this command.  A failure to adhere to the provisions of this regulation will not confer any benefit, right, entitlement, or privilege on any individual.

2.  Scope.  This regulation applies to all soldiers assigned or attached to the United States Army Signal Center and Fort Gordon (USASC&FG), Fort Gordon, Georgia.

3.  References.

    a.  Uniform Code of Military Justice (UCMJ).

    b.  Manual for Courts-Martial, United States, 1998 (MCM).

    c.  AR 27-10, Military Justice.

    d.  AR 190-47, The Army Corrections System.

    e.  AR 600-8-24, Officer Transfers and Discharges.

    f.  AR 600-37, Unfavorable Information.

    g.  AR 635-200, Enlisted Personnel.

    NOTE:  Consistent with these references, commanders should call their trial counsel when questions arise in the administration of military justice.

4.  Responsibilities.

     a.  The Staff Judge Advocate (SJA) is responsible for monitoring the administration of military justice on the installation and for providing legal advice on military criminal law to the Commander, USASC&FG and all assigned or attached organizations.  The SJA will exercise assignment authority, operational control, training responsibility, and technical supervision over all judge advocate personnel, officer and enlisted, located at Fort Gordon, Georgia.

     b.  The Military Justice Division will operate under the control and supervision of the SJA and the Deputy Staff Judge Advocate (DSJA).  The Chief, Military Justice Division, will process and coordinate all judicial and nonjudicial proceedings and punishments under the provisions of the UCMJ; provide legal advice on judicial, nonjudicial, and administrative actions to the chain of command; and assist and advise commanders regarding alleged violations of military law and related issues.

5.  Basic considerations.

     a.  Policy.  It is the policy of this command that disciplinary action be taken at the lowest level commensurate with the maintenance of discipline, the accomplishment of the mission, the needs of society and the accused, and the ends of justice.

     b.  Procedures.  Commanders should call their trial counsel when questions arise in the administration of justice.

     c.  Administrative separation.  When it becomes apparent that a soldier is unfit or unsuitable for military service, a commander may initiate proceedings to separate the soldier from the service.  

        (1)  To ensure compliance with applicable law and regulations, forward all involuntary administrative separation packets through the OSJA for legal review prior to approval.  For the purpose of this regulation, involuntary includes but is not limited to, separations under             AR 635-200, chapters 5 (except paragraphs 5-16 and 5-17), 7, 9, 11, 13, 14, 15, and 18.


(2)  After court-martial charges have been preferred, a request for discharge in lieu of courts-martial pursuant to AR 635-200, chapter 10, submitted by an enlisted accused or request for resignation in lieu of general courts-martial pursuant to AR 600-8-24, chapter 5, submitted by an officer accused, will be acted upon by the Commander, USASC&FG.  The request should be in the format prescribed by the applicable Army regulation and served on the trial counsel who will ensure its delivery to the accused’s commander.  Forwarding endorsements to the Commander, USASC&FG, will reflect each subordinate commander’s evaluation of the request and recommendation on characterization of the discharge.

     d.  Homosexual conduct.  Under Department of Defense (DOD) policy, a commander may initiate an investigation into homosexual conduct only upon receipt of credible information of such conduct.  In most cases where a soldier has made a statement acknowledging homosexuality and does not contest separation, little or no investigation is necessary.  Commanders will consult with their trial counsel before initiating any investigation into any homosexual conduct by a soldier or taking adverse action.

     e.  Administrative reprimands.  In accordance with (IAW) part V, Manual for Courts-Martial, a commanding officer or officer in charge is authorized to use nonpunitive measures to further the efficiency of his command.  Administrative reprimands and admonitions are examples of authorized nonpunitive measures.

   (1)  AR 600-37, chapter 3, governs admonitions and reprimands.

          (2)  The Commander, USASC&FG, has withheld authority to impose administrative reprimands upon officers.  However, the Commander, Dwight David Eisenhower Army Medical Center (DDEAMC) is authorized to impose administrative reprimands upon officers assigned or 

attached to DDEAMC.  When the actions of a subordinate officer warrant a reprimand, forward a recommendation with supporting documentation through command channels to the OSJA, or DDEAMC Command Judge Advocate (as appropriate), for preparation and staffing of the proposed reprimand.

        (3)  Any questions concerning the preparation, submission, or filing of an administrative reprimand should be directed to the Military Justice Division.

     f.  Grants of immunity.  The Commander, USASC&FG, is the only authority at Fort Gordon authorized to grant immunity to soldiers.  Requests for grants of immunity will be coordinated with the SJA through trial counsel.

6.  Nonjudicial punishment.  

     a.  Introduction.  The basic guidance for use of nonjudicial punishment is set forth in Article 15, UCMJ, and MCM, part V.  AR 27-10, chapter 3 and appendix B, is also a comprehensive reference which outlines the responsibilities for all personnel involved in Article 15 processing.

     b.  Procedural matters pertaining to summarized proceedings.  See AR 27-10, paragraph 3-16 for procedural matters pertaining to summarized proceedings.

        (1)  Statistical information.  The officer imposing punishment under summarized proceedings, will ensure that Fort Gordon (FG) Form 4058 (Nonjudicial Punishment Statistical Data) is properly completed and forwarded to the battalion legal clerk.

        (2)  Right to counsel under summarized proceedings.  Because of the limited nature of possible punishments, the member has no right to consult with legally qualified counsel.

     c.  Formal proceedings (DA Form 2627 (Record of Proceedings Under Article 15, UCMJ)).  All procedures are contained in AR 27-10, chapter 3 and appendix B.  After the Article 15 hearing is conducted, the DA Form 2627 will be forwarded back to the battalion legal clerk for review and distribution IAW AR 27-10.

        (1)  Statistical information.  The officer imposing punishment under formal proceedings will ensure that FG Form 4058 is properly completed and forwarded along with the DA Form 2627 back to the battalion legal clerk.

        (2)  Right to counsel under formal proceedings.  The member will be given a reasonable time to consult with counsel.  Normally, 48 hours is a reasonable period of time.

     d.  Withholding Article 15 nonjudicial punishment authority.

        (1)  Officers and senior NCOs.  The Commander, USASC&FG has withheld jurisdiction to exercise Article 15 authority over all officers and NCOs in the grade of master sergeant or 

higher.  The Commander, DDEAMC is authorized, however, to exercise Article 15 authority over officers and NCOs in the grade of master sergeant or higher assigned or attached to DDEAMC.

         (2)  When authority to impose nonjudicial punishment upon the soldier or the offense is withheld by a higher authority, subordinate commanders will:

         (a)  Immediately notify the first higher UCMJ authority of the allegation(s) of misconduct.  Notification of misconduct by officers and NCOs in the grade of master sergeant and above to the Commander, USASC&FG will be made by contacting the Chief, Military Justice Division who will then inform the SJA.

         (b)  Determine whether there is probable cause to support a charge.  See subparagraph (5), below, concerning preferral of charges.

        (c)  If there is probable cause to support a charge, forward a packet with all reports of investigation, statements, and other relevant information, through the chain of command to the first commander who has authority to impose an Article 15.  

        (3)  All intermediate commanders in the chain of command will endorse the packet with recommendations as to the appropriate disposition.  This may include a request to return the packet for a lower level of disposition.  Endorsements will not contain a recommendation as to an appropriate punishment.

        (4)  Upon receipt of the packet, the first commander having authority to impose Article 15 punishment can:

        (a)  Take no action.

        (b)  Take adverse administrative or nonpunitive action in lieu of Article 15 proceedings.

        (c)  Initiate the Article 15 proceedings.

        (d)  Return the case to the subordinate commander for any authorized action deemed appropriate by the subordinate commander.

        (e)  Prefer court-martial charges in lieu of Article 15 proceedings.

        (5)  Withholding authority to impose nonjudicial punishment under Article 15 over certain categories of personnel and offenses does not affect subordinate commanders’ authority to initiate and process administrative separation actions or to prefer court-martial charges on any officer or soldier for any offense.

7.  Court-martial jurisdiction.

     a.  General court-martial jurisdiction.  The Commander, USASC&FG, has general court-martial jurisdiction over all assigned and attached Army elements and personnel at Fort Gordon.

     b.  Special court-martial jurisdiction.  Special court-martial jurisdiction will be exercised by the Commander, DDEAMC; Commander, 15th Signal Brigade; Commander, 93d Signal Brigade; Commander, 702d Military Intelligence Group; Commander, 513th Military Intelligence Brigade; and the Garrison Commander.  No commander, other than those 

enumerated in this particular paragraph, will convene special courts-martial without the approval of the Commander, USASC&FG.  Each special court-martial convening authority will exercise jurisdiction over assigned or attached units and personnel.

     c.  Summary court-martial jurisdiction.  Summary court-martial jurisdiction will be exercised only by those commanders who, pursuant to this regulation, are authorized to convene special courts-martial.

    d.  Limitation on authority.  Officers will not be tried by special court-martial without prior approval of the Commander, USASC&FG.

8.  Pretrial restraint.  Pretrial restraint is moral or physical restraint on a person’s liberty which is imposed before and during disposition of charges.  Ordinarily, restraint will not be imposed on an accused before trial.  If there is reason to believe that the accused will be absent without leave, or will commit additional serious criminal misconduct, commanders may consider pretrial restraint or conditions on liberty.  The restraint imposed will be the minimum necessary to assure the accused’s presence for trial or to prevent additional misconduct.  Commanders should discuss any proposed pretrial restraint or conditions on a soldier’s liberty with their trial counsel prior to imposition.  Required legal coordination is discussed below.

    a.  Conditions on liberty.  When conditions on liberty are imposed (not restriction imposed as punishment by a court-martial or under the provisions of Article 15, UCMJ), the commander will notify a trial counsel in the Military Justice Division within 48 hours of the grounds and duration of the restraint.  Conditions on liberty may start the speedy trial clock or result in illegal pretrial punishment against an accused.

    b.  Pretrial confinement.  Pretrial confinement is authorized only if there is probable cause to believe the accused committed the offense and that lesser forms of restraint are inadequate to assure the accused’s presence for trial or it is necessary to ensure the prevention of additional serious criminal misconduct.  Pretrial confinement may be imposed only with the concurrence of the accused’s battalion commander and the SJA or his representative.  The SJA has designated the DSJA and the Chief, Military Justice Division as his representatives in this area.  Under no circumstances will pretrial confinement be authorized for ensuring an accused’s presence at administrative elimination proceedings.

     c.  Procedure.  The commander seeking to impose pretrial confinement will:  

         (1)  Obtain the concurrence of the battalion commander.

         (2)  Obtain the concurrence of the Chief, Military Justice Division, if available, or the DSJA.

         (3)  Collect and inventory the individual’s uniforms, clothing, and personal effects.

         (4)  Obtain and complete Department of Defense (DD) Form 497 (Confinement Order).

         (5)  Complete DA Form 5112-R (Checklist for Pretrial Confinement) with assistance from the Military Justice Division.

         (6)  Obtain the Military Magistrate’s review of the confinement.  The Chief, Military Justice Division, will schedule the Magistrate’s hearing as soon as possible and no later than 48 hours after the accused is ordered into pretrial confinement.

         (7)  Contact the Provost Marshal at the Directorate of Public Safety (DPS) to coordinate processing the soldier into confinement.

         (8)  Provide escorts IAW appropriate regulations to guard and transport the accused to the confinement facility.  The noncommissioned officer in charge (NCOIC), Military Justice Division will brief escorts on their duties and responsibilities.

     d.  Preferring charges.  Charges will be preferred as soon as possible after placing military personnel in pretrial confinement.

    e.  Military magistrate.  Before taking a soldier to a military confinement facility controlled by an Armed Service other than the United States Army for pretrial confinement, and within           48 hours of any confinement or restriction tantamount to confinement, the case will be presented for review to a military judge or military magistrate.

9.  Preferral of charges.  Any  person subject to the UCMJ may prefer charges.

     a.  Preliminary inquiry.  The immediate commander of the accused has primary responsibility for investigating an alleged offense and preferring charges when appropriate.  In cases involving serious incidents, the commander will defer to the Provost Marshal, DPS or Criminal Investigation Division (CID) for investigating the alleged offense.  The commander will notify the Provost Marshal, DPS immediately of any crime.

    b.  Reporting charges.  The commander of the accused will submit DA Form 268 (Report to Suspend Favorable Personnel Actions (FLAG)) and take action IAW the provisions of             AR 600-8-2 when any military member is pending charges or under investigation.  This is a 

critical step, particularly when the accused is a member of the Army National Guard of the United States or United States Army Reserve, or if the accused is pending retirement, permanent change of station, or expiration term of service.  

     c.  Preferring charges.  The commander should seek the advice of the trial counsel in investigating, preparing, and preferring charge(s).

    d.  Recommendation as to disposition.  Unless disposition authority has been withheld, the recommendation as to disposition of the charges will be signed personally by the immediate commander of the accused and by each intermediate commander in the chain of command 

forwarding the charges.  Superior commanders will not unlawfully influence subordinate commanders in disposing of charges or making recommendations as to the disposition of charges.  Each commander will exercise independent discretion in arriving at a decision and recommendation.

    e.  Previous convictions.  A properly certified DA Form 2-1 (Personnel Qualification Record-Part II), setting forth previous convictions will accompany the charges.

    f.  Mental responsibility.  If, during the investigation or disposition of charges, any question arises concerning the sanity of the accused, the officer exercising summary court-martial jurisdiction over the accused will promptly confer with the Trial Counsel to determine if a sanity inquiry is necessary or commitment is required.

    g.  Administrative hold of court-martial witnesses.  When military personnel become potential witnesses in a court-martial, the unit commander must retain them at Fort Gordon until completion of the trial.  Any questions regarding the need to retain witnesses will be directed to the Military Justice Division.  No potential witness will depart Fort Gordon local commuting area without the SJA’s concurrence.

    h.  Attendance of witnesses and the accused at trial.  An OSJA representative will notify each witness’ commander (for military personnel) or supervisor (for civilian employees) of the time and place of the trial.  The commander or supervisor will ensure all witnesses under their control are present at the designated time and place and are in the proper attire.  The accused’s immediate commander will have the accused at the place of trial at least 1 hour before the scheduled start time, dressed in a clean, neat and complete Class A uniform with all authorized insignia, badges, and decorations.  If the accused is in pretrial confinement, the commander will provide necessary transportation and guard personnel to escort the accused to and from the place of trial.  The accused may be picked up the day before court-martial and kept overnight in a local civilian confinement facility designated by the Provost Marshall.  Commanders who desire to exercise this option are responsible for ensuring compliance with the local rules regarding civilian confinement facility use.  Commanders are responsible for providing escorts and transportation while the accused is in pre-trial confinement, during trial, and after trial if a sentence includes confinement.

    i.  Bailiffs.  The accused’s company commander will ensure that one noncommissioned officer (NCO) is detailed to perform the duties of bailiff IAW the local rules of court.  The NCOIC, Military Justice Division will brief the bailiff on his duties and responsibilities.

10.  Article 32 investigations.

     a.  Appointment.  If it appears that trial by general court-martial may be warranted, the officer exercising special court-martial jurisdiction will appoint a mature and responsible field grade 

officer or an officer with legal training to conduct an investigation under the provisions of   Article 32, UCMJ, and Rule 405, MCM.  No Judge Advocate (JA) will be selected to serve as an 

investigating officer without the permission of the SJA.  Conducting the investigation is the principal duty of the investigating officer and take priority over all other duties until the investigation is completed.

     b.  Investigating officer’s duties.  The officer appointed to conduct the Article 32 Investigation will consult a legal advisor from the Administrative Law Division of the OSJA for a briefing.  The investigating officer will be furnished DA Pam 27-17 to assist in the investigation.

     c.  Submission of report.  The Article 32 Investigating Officer will submit the report to the Military Justice Division for typing.  Decisions to grant or deny (partially or in total) defense or government requested delays during the investigation must be specifically documented.

11.  Membership of court-martial.  Selection of court members for general courts-martial and special courts-martial empowered to adjudge a bad conduct discharge will be made by the Commander, USASC&FG.  Selection of court members for special courts-martial not empowered to adjudge a bad-conduct discharge will be made by the appropriate special court-martial convening authority as designated in paragraph 7(b) above.

     a.  Upon request, subordinate commanders will provide a list of nominees  for court-martial duty to the Commander, USASC&FG, through the SJA.

     b.  Court-martial duty is one of the most important duties for which a soldier may be selected.  Accordingly, under Article 25, UCMJ, only those officers, warrant officers, and enlisted soldiers who are best qualified by reason of age, education, training, experience, length of service, and judicial temperament will be nominated or selected.  Pursuant AR 27-10, chaplains, medical officers, dental officers, veterinary officers, inspectors general (including acting inspectors general and noncommissioned officer assistants) should not be nominated for court-martial duty. 

     c.  Except under extraordinary circumstances, excusal from court-martial duty is inappropriate.  Personnel detailed as members of a court-martial will attend all sessions unless excused by the Military Judge or the convening authority.  Requests for excusal from a court-martial should be forwarded through the Chief, Military Justice Division, to the Commander, USASC&FG at least 2 weeks prior to the requested excusal date.  The Commander, USASC&FG personally reviews requests for excusal from court-martial duty and either approves 

or disapproves them.  All requests must indicate the inclusive dates and the specific reasons for excusal including the panel member’s role in the training exercise or temporary duty if applicable.  Nothing in this paragraph prohibits the Commander, USASC&FG from delegating this authority pursuant to Rule for Courts-Martial 505.  Emergency requests for excusal will be made directly to the Chief, Military Justice Division.

12.  Speedy trial.  Commanders at all echelons will promptly and expeditiously handle disciplinary matters to ensure that the elapsed time between the offense and final disposition of the case is minimized consistent with the interests of justice.

13.  Search and seizure.  The law relating to search and seizure has its foundation in the Fourth Amendment to the United States Constitution and the Military Rules of Evidence.  It is among the most complicated areas of the law.  Consequently, the Military Justice Division should be contacted before a search is conducted.  During nonduty hours, the OSJA duty officer may be contacted through the Military Police Desk.  The duty officer will ensure that a member of the Military Justice Division is made available for consultation.

(ATZH-JA)

FOR THE COMMANDER:

OFFICIAL:                                                           JANET A. HICKS

                                                                              Colonel, GS

                                                                              Chief of Staff

//SIGNED//
BARBARA M. POOLE

Acting Director, Information Management
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